INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
MARY C. SANTELLI

Plaintiff,

Case No. 97 C 5702

N N N N N N N N

ELECTRO-MOTIVE, adivison of )
GENERAL MOTORS CORP. )

Defendant. )

MEMORANDUM OPINION AND ORDER

MATTHEW F. KENNELLY, Digtrict Judge:

Mary Santdlli is awelder who claims that her employer, Electro-Motive (EMD), a division of
Generd Motors, discriminated againg her in the terms and conditions of her employment because sheis
awoman and retaliated againgt her because shehad previoudy complained about sex discrimination. EMD
has moved for summary judgment, daming that Santelli experienced the “ same disgppointments as many
of her mae counterparts.” For the reasons stated below, the motion for summary judgment is granted in
part and denied in part.

Background

EMD firgt hired Mary Santelli asawelder onMay 22,1972 EMD’splant in LaGrange, Illinois

1 EMD aguesinits Reply Brief that Santelli has failed to comply with Loca Rule56.1. Itis
obvious that Santelli’s Response Brief does not reply to each numbered paragraph of EMD’s Rule
56.1(a)(3) submission, but the substance of her brief adequately addresses the facts that Santelli
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manufactures locomoative engines. Although shewaslaid off in 1985, Santelli returned to the plant in 1991
asacdclek. In 1993, she began testing for placement in one of the two welding job classification codes:
W51 and W52. Of thetwo codes, the W51 classification requiresahigher skill level and resultsinahigher
sday. Infact, it isthe highest paying job classfication in the LaGrange plant.

The test for the welding classifications requires an gpplicant to weld satisfactorily ether Sx test
plates (for the W51) or three test plates (for the W52). After an applicant weldsthetest plates, the plates
must pass both a visud and laboratory inspection. Thevisud ingpection is performed by an EMD Teder,
while the laboratory ingpection is done by an EMD Engineer. EMD clams that test plates are recycled
after the pass/fall determination is made, as storage pace does not alow for keeping the used test plates.
Once awelder passes and is certified as either W51 or W52, the Employment Division decides on the
appropriate placement for the welder.

In November 1993, Santelli took the easier W52 test. Although she had previoudy worked asa
welder, the collective bargaining agreement in effect at EMD provided for retesting of welders who had
not worked asweldersfor ax months. She spent two days either practicing or testing but failed two of the
three parts of the test. One of the testers, Eph Edwards, asked her in that month, “Why do you want to
be a welder? Don't you like being a clerk? 1t's a woman's job.” According to Joe Bdl, a union
representative, EMD Supervisor? lvan Ivanov found out sometime in 1993 that Charles Patton had failed

the welding test. 1vanov nonethelessdlegedly found awelding job for Patton. Santelli however, remained

disputes.

2 The record reveals that EMD had previoudy used the term “foreman,” but a some time it
subgtituted the term “ supervisor.” Both the terms are nonetheless used throughout both parties briefs,
and the Court assumes for the purpaoses of this opinion thet they are synonymous.
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in aclerk’s pogtion after falling the W52 test.

On January 5, 1994, Santelli began preparing for the harder W51 test, usng as many test plates
as she could during the 48 hours of training and practice time alotted her over severd days. On January
13, 1994, Santelli failed four of the six parts of the W51 test. The examination of thetest platesfrom this
test was conducted by EMD Tester Don Hinson and EMD Engineer Richard Jasper.  Of the four test
plates that Santelli failled to weld properly, Jasper determined that one failed the laboratory examination,
while Hinson falled the rest on visud ingpection. Around thistime, Santelli claims that Supervisor Ivanov
told her that she would not be awelder because welding was “too difficult for awoman.”

After faling the W51 test, Santelli was placed in the W52 code from January 13 to February 16,
1994 for on-the-job training. She therefore received gpproximately a month's training in welding at the
W52 level. On February 16, Santdlli retook the portions of the exam that she had previoudy falled. She
got credit for those platesthat had passed in January and November, but she il failed thethree-plate W52
exam. Santelli admitted at her deposition that she made mistakes on the Generd #1 test plate, but she il
believes that she passed this exam. EMD destroyed the test plates after examining them. Santdli dams
that around this time EMD Tester Don Hinson told her that she would “never weld again” and that her
falure to pass the exam might be a blessng in disguise because welding is too hard for awoman.

OnMarch 7, 1994, Santdlli was moved out of welding and into a G-91 (generd factory) postion.
The next day, EMD switched her to anight shift. The day after that, Santdlli filed her first complaint with
the Illinois Department of Human Rights. In that complaint, she cited the failed February 16 welding test.
She dated that she wasthe only female welder at EMD, that mae welders had been dlowed to remainin

welding positions despite failing the welding test, and that some had never been required to take the te<t.



Also, she dleged that severd mae welders passed only part of the test and were placed in production
welding, or they were allowed to retake the test after athree-week training period. In her charge, Santelli
sngled out Don Hinson, Eph Edwards, and Ivan Ivanov as management officials who told her that she
“would not be awelder because it was too difficult for women.” She dso adleged that William Dondds,
an EMD superintendent, told her that the company had lost her test plates, thereby preventing her from
examining them to see how she had erred.

From around April 1994 to the following January, Santelli took medicd leave, fird for tendinitis
and then for mgjor surgery (ahysterectomy) and job-related stress. Santelli returned to EM D on February
2, 1995, and she began full-timetraining for another welding test. On February 21, 1995, Santelli passed
the harder, sx-plate W51 test. She clams that EMD Tester Hinson told her that it was a “fluke’ and
required her to retakethetest. She passed again. On February 22, 1995, Santelli was promoted to W51
welder and assigned to Department 7013. Thisdepartment welded small crankcase engines. Thewelders
in Department 7013 had to lift 65-pound coilsof weldingwire. Santdlli had her male colleagueslift the coils
for her. Loading the coils for Santelli took them five minutes every other day.

Santdli worked asaW51 welder in Department 7013 for eight months. Her work was considered
satisfactory despite the fact that she could not lift the 65-pound coil. On March 24, 1995, she met with
anumber of supervisors (Legan, Lane, Del_eon, and Tdbert, dong with Joe Bdl, her union representative)
to discuss her welding. She told them that she was doing the welding, but that her coworkers were
ingdling the welding coils and tightening clamps on the crankcases. The supervisors transferred her to
another W51 job in Department 7013, but she demonstrated that she could perform the tightening of the

clamps. Even without being able to lift the welding wire, Santelli was reassgned to her origind W51
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position.

In October 1995, Santelli was transferred out of Department 7013, where she had been working
onthefirgt shift. EMD claimsthat thistransfer was part of areduction-in-force (RIF)2 in that department
and notes that three male weldersweretransferred out at the sametime. EMD assertsthat its policy when
adepartment RIF takes placeis to reduce those employees with the lowest plant-wide seniority.

Santelli flatly assartsthis articulation of EMD policy isfase. She presents manpower sheets for
severd weeksin October 1995 which identify the employeesin Department 7013. Plaintiff’s Resp. Br.,
Exh. 2. Themanpower sheets gppear to refute EMD’ sarticulation of itsseniority policy. If EMD actudly
made personnel decisions based on the plant-wide seniority of workers within the particular departments,
it would have tarted by transferring and laying off some of the seven Department 7013 W51 welderswho
had |ater seniority datesthan Santelli. W51 welders Garcia, Marin, Martinez, Aguirre, Gonzalez, Alvarez,
Ramirez al worked the second shift in that department and had plant-wide seniority dates from 1994,
making them elghteen years less senior than Santdlli. Regardless of that fact, EMD reduced Santelli and,
it appears, none of those Department 7013 W51 welders. Infact, Vincente Aguirretransferred to the first
ghift from the second shift. EMD seemsto hint, see Defendant’s Reply Br. at 11, that the RIF was
somehow shift specific, but it has made no effort to provide evidence explaining why Department 7013
welders with 1994 seniority dates remained in the department when Santelli, with a 1972 seniority date,
was transferred out.

From Department 7013, Santelli was transferred to to Department 7021. Santelli has described

3 The collective bargaining agreement between EMD and the United Auto Workers alows for
aRIF whenever “areduction in production schedules makes it necessary to layoff employees.”
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this as the “most demanding and dangerous welding position in the company,” and it certainly sounds
formidable. Inthat department, sheworked on“B-29” crankcases, which are enormous|ocomotive parts
that must be secured to afixture. The huge crankcases, each weighing severa tons, are secured to the
fixture via large clamps and bolts that must be tightened down using an impact gun or wrench. The
crankcase is then lifted off the ground by the fixture and maneuvered into different postions so thet the
welder can access various points. W51 welders work around the B-29 crankcase and also stand on an
elevated platform to reach certain spots. “ Strongbacks” must be hoisted up to 15-foot platforms and
attached to the ends of the crankcase to assist the welding.

Not al weldersin Department 7021 worked on the B-29 crankcases. EMD assertsthat Santelli’s
foreman, Tony Roberts, assigned Santelli to the B-29 crankcases because she had thel owest seniority date
in the department. Santelli points out that three W51 welders had lower seniority numbers than her, but
at least one was not assigned to B-29 welding. Plaintiff’sResponseat 9 & Ex. 2. The manpower roster
for the week ending October 22, 1995 shows that Nicolas Garcia had a seniority date of June 25, 1974,
James Blotnicki had a seniority date of July 10, 1974, and Antonio Mosivais had a seniority date of
September 26, 1994, dl later than Santelli’s May 22, 1972 seniority date. Garciadid not work on the B-
29 crankcases.

Santdli points out that EMD Superintendent Danny Legan Stated in hisdepogtion that department
supervisors are “ empowered to run their department asthey need to runiit,” including on what and where
employees work within each department. That suggests that EMD actually had no policy that required
Robertsto assign the lowest-ranking W51 weldersin Department 7021 to work on the B-29 crankcases.

When Santelli protested her assignment to B-29s, Roberts told her “Y ou want to be treated



equally, don't you?’ and “Y oudon’t want meto discriminate, doyou?’ She accepted her assignment and
started work. Just as in Department 7013, certain aspects of the B-29 work were beyond Santelli’s
physica capabilities. She could not lift the crankcase onto the platform and could not secure the boltswith
apower drill (her fingers were too smdl for the trigger). She could not carry up to the 15-foot platform
the coils of welding wire which needed to be replaced every few days. According to her affidavit, welding
aB-29 took eight hours, while ingtdling the “strongbacks’ took five minutes per eight hoursand mounting
the welding wire took five minutes every other day. Santdlli had no difficulty with the welding.

Unlike in Department 7013, however, Santelli’s difficulty with lifting heavy objects was not
tolerated in Department 7021. After one week working on B-29s, Santelli requested atransfer back to
Depatment 7013. To increase her chances, she requested a shift change in an attempt to bump one of the
less senior welders mentioned above who was working on the second shift in Department 7013. Santelli
was transferred to the second shift but was not alowed to change departments.

On October 23, 1995, Roberts removed Santelli from her W51 position under aprocedure called
“Red 618" A Red 618isessentidly afinding by asupervisor that an employeeisunqudified. (Itisunclear
whether it meansthe employeeisunqualified for awork assgnment or unqualified for aclassfication code
regardless of assgnment). Roberts judified this action by noting that Santdlli could not atach the
“grongbacks,” use the power drill, or load the welding wire. The firgt of those two taskswere specific to
the B-29 work, but the last is common to al W51 welding jobs. Santdlli could not load the welding wire
inether Department 7013 or 7021, dthough thisaleged deficiency, aswe have noted, was gpparently not
a problem for the eight months that she had welded in Department 7013 as a W51 welder. Santelli’s

supervisor a the time of the Red 618, Warren McGrew, alegedly handed her abroom and asked her, “I



wonder if you can handle sweeping? It'sagirl thing.” Santelli has cited seven ingances where she cdlaims
that a male welder received preferentia treatment, either by being permitted to work for years as W51
welders without passing the welding test, or by being alowed to continue welding in the W51 code after
recelving a“Red 618.” Faintiff’sEx. 8.

Santelli was returned to the G-91 generd factory work code on October 31, 1995, and her pay
was reduced. On that same day, she filed asecond EEOC charge. In the charge, Santdlli stated that she
was “placed in welding duties which were very demanding and | believe this was done in an effort to
frustrate mein giving up the position.” Theform revedsthat she claimed that the discrimination took place
on October 23, 1995 (the day of the Red 618). She dso denied that she had told her EMD supervisor
that shewas physicdly unableto do thejob. Onthechargeform, the“Retdiation” box ischecked, but her
comments on the form aso included as one of the reasonsfor her belief that she had been retaiated against
the statement that “I am the only femde in the welding position.”

On November 13, 1995, Santelli transferred to Department 3116 as alower-paid W52 welder.
She worked there until May 13, 1996, when a RIF sent her back to the G-91 code. Shewasthewelder
with the lowest plant seniority in Department 3116 at that time.

In September 1996, Santelli needed time off to spend with her disabled brother and sick father,
so she took persona leave, vacation time, and avoluntary deferred layoff. Thislayoff was planned to last
until January, 1997, but EMD recalled her to work in the G-91 code on October 28, 1996. She started
work in Department 2022.

Santdli took family medicd leave in April and May 1997 and then worked at EMD as a W52

welder. On May 16, 1997, she received aright-to-sue letter from the EEOC covering both her 1994 and



1995 complaints. She took and passed a W52 welding test, as well as a pipe welding test on June 5,
1997. Thistest was administered by Trancito Amador.

After recaiving her EEOC |etter, Santelli filed apro secomplaint inthis Court on August 17, 1997,
dleging that she “was deprived of higher welding classification and work opportunities based on
defendant’ s contention that she/l was not physicaly fit to perform that type of work.” She worked in the
W52 code until October 21, 1997, when she was bumped down to G-91 again by amore senior welder.

Santdli returned to the W52 code on November 10, 1997, when she began working in Department
3116 again. She filed an Amended Complaint with the assistance of counsd on November 17, 1997.
Count | dleges sex discrimination in that EMD (1) derided her desires to be a welder, (2) subjected her
to digparate trestment in testing in that mae welderswere dlowed to work aswelderswithout passing the
test, and (3) removed her from awe ding classification and directed her intoa“girl’ sjob.” Count I1 dleges
retdiation in that EMD (1) placed her in the most dangerous welding position when less senior mae
welders should have been assigned to that position, and (2) removed her from that position and subjected
her to improper shift transfers.

Santdli hasintroduced affidavits from other welders. Plaintiff’s Resp. Br., Exhibits 3-5. Joe Ball
was the UAW committeeman for dl W51 welders. Charles Taylor is a W51 welder who worked with
Santdli. David Reason is currently a W51 welder & EMD. Bdl, Taylor and Reason al stated in their
affidavitsthat it was “obvious’ that Santdlli was being treated differently than men. They daim that mae
welders (both W51 and W52) were routinely reassigned to other welding jobsif they had problems with
a particular position and that male welders received lifting assstance from co-workers but were not

removed from welding. In addition, Danny Legan, EMD Generd Supervisor of Materids, stated at his



deposition that EMD encourages teamwork and suggested that employees assst each other with lifting
objects. Furthermore, Bdl, Taylor, and Reason dl stated in their affidavitsthat the practice at EMD was
to make employment decisions based on plant-wide seniority, not department-wide seniority.

Legal Standard

In consdering whether there are genuine issues as to any materid fact, the Court is required to
congder al evidence (including pleadings, depositions, answersto interrogatories, and admissions onfile,
together with any affidavits) and draw al reasonable inferencesin favor of Santelli, the non-moving party.
Fed. R. Civ. P. 56(c); Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). In employment
discrimination cases, this standard is applied Strictly, asthese cases often involve credibility determinations
that are best reserved for ajury. See Robinson v. PPG Industries, Inc., 23 F.3d 1159, 1162 (7th Cir.
1994).

To prove discrimination, Santelli may proceed under ether the direct or indirect method. The
direct method requires her to produce sufficient evidence, either direct or circumstantia, to creete atriable
iIssUe as to whether her sex was a motivating factor in her discharge. Marshall v. American Hospital
Association, 157 F.3d 520, 525 (7th Cir. 1998). At least s0 long as they concern the employment
decison in question, see Huff v. Uarco, Inc., 122 F.3d 374, 384-85 (7th Cir. 1997), statements by the
decisonmaker are direct evidence of discrimination because they “relate to the motivation of the
decisonmaker responsble for the contested decison.” Cheek v. Peabody Coal Co., 97 F.3d 200, 203

(7thCir. 1996).* “Remarks and other evidence that reflect a propensity by the decisionmaker to evauate

4 Statements of the decisionmaker that are not directly related to the challenged decision may
nonetheless congtitute evidence of pretext under the indirect method of proof. See, Huff, 122 F.3d at
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employeesbased onillegd criteriawill suffice asdirect evidence of discrimination evenif theevidence stops
short of avirtud admisson of illegdity.” Miller v. Borden, Inc., 168 F.3d 308, 312 (7th Cir.1999)
(quoting Ventersv. City of Delphi, 123 F.3d 956, 973 (7th Cir. 1997)).

To succeed under theindirect method of proving discrimination, Santelli must meet therequirements
lad down by the Supreme Court in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973).
McDonnell Douglas and later cases have “‘ established an alocation of the burden of production and an
order for the presentation of proof in. . . discriminatory-treatment cases ™ involving indirect proof. Reeves
v. Sander son Plumbing Products, Inc., 530 U.S. 133, 142 (2000) (quoting &. Mary’ sHonor Center
v. Hicks 509 U.S. 502, 506 (1993)).

Under the indirect-proof method, Santelli must first make out a primafacie case of discrimination.
McDonnell Douglas, 411 U.S. a 802. To do this, she must come forward with evidence from which a
jury could conclude that (1) she belongsto a protected class; (2) she performed her job satisfactorily; (3)
she suffered an adverse employment action; and (4) her employer trested smilarly stuated employees
outsde of her protected class more favorably. Stockett v. Muncie Indiana Transit System, 221 F.3d
997, 1001 (7th Cir. 2000). Santelli’s evidence on these factors need not be overwhelming or even
destined to prevail; rather, she needsto present only someevidencefromwhich ajury couldinfer that EMD
discriminated againgt her because of her sex. Bellaver v. Quanex Corp., 200 F.3d 485, 493 (7th Cir.
2000). This standard is aflexible sandard that is not intended to be rigidly applied. Wohl v. Spectrum

Manufacturing, Inc., 94 F.3d 353, 359 (7th Cir. 1996) (quoting Collier v. Budd Co., 66 F.3d 886, 890

385.
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(7th Cir. 1995)).

If Santelli meets her burden of making a primafacie case, the burden shifts to EMD to produce
evidencethat Santelli was demoted because of a“legitimate, nondiscriminatory reason.” Reeves, 530 U.S.
a 142. EMD’sburdenislight, asit merely has to produce areason, not persuade the trier of fact thet it
was motivated by factors unrelated to Santelli’s sex. Id. Once this legitimate reason is articulated, the
presumption of illegd discriminationthat arose from Santelli’ s primafacie case disgppears. 1d. at 142-43
(ating &. Mary's Honor Center v. Hicks 509 U.S. 502, 510 (1993)).

The ultimate burden of persuading thetrier of fact that EMD illegdly discriminated fallson Santelli’s
shoulders. Texas Department of Community Affairs v. Burdine, 450 U.S. 248, 253 (1981). At the
third stage of theMcDonnel | Douglas framework, Santelli bears the burden of showing that the legitimate
non-discriminatory reason proffered by EMD isapretext for sex discrimination. Reeves, 530 U.S. at 143.
In addition to any pretext evidence offered by Santelli, this Court may rely on the facts and inferences
relating to the primafacie case. Burdine, 450 U.S. at 255.

If Santelli can make her prima facie case and provide evidence from which ajury could conclude
that EMD’s reasons are pretextud, this Court can rely purely on that evidence to find that a jury could
reasonably infer that EM D discriminated againgt Santelli. That isthe centra holding of the Supreme Court's
recent decison in Reeves v. Sanderson. Justice O’ Connor, writing for a unanimous court, reversed the
Ffth Circuit, which had held that discrimination plaintiffs must produce a prima facie case, persuade the
factfinder that the employer’s reasons were pretextua, and then produce even more evidence of
discriminaory intent. The Reeves court held that the “Court of Appeas misconceived the evidentiary

burden borne by plaintiffs who attempt to prove intentiond discrimination through indirect evidence.” 1d.
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a 146. If Santdli can produce evidence of a prima facie case, and produce evidence from which a
reasonable jury could find that EM D’ s stated | egitimate, non-discriminatory reason ispretextud, this Court
need not require her to produce even more evidence. To do so would convert theindirect method into an
exercise in futility, asit would amount to an incondstent requirement for direct evidence after exhaugtive
examination of dl the indirect evidence. “[A] prima facie case and sufficient evidence to regect the
employer's explanation may permit a finding of liaaility,” and requiring plantiffs to “adways introduce
additiond, independent evidence of discrimination” would be error. 1d. at 149.
Analysis

Withthisundergtanding of the burdenson each party, weturnto Santdli’ sclams. Inher Complaint
ghe assarted two disparate trestment claims: sex discrimination (Count I) and retdiation (Count 11). At that
stage, she cdlamed that she had been discriminated againgt in the terms and conditions of her employment
because she is awoman, specificdly in training, testing, transfers, and remova fromwelding. Further, she
argued that EMD retdiated agangt her in transferring her into Department 7021, assgning her the most
difficult work, and then removing her from welding entirely.

Inits motion for summary judgment, EMD argues that Santdlli failed to exhaugt her adminigtrative
remedies; that her sex discrimination dams regarding training, testing, transfers, work assgnments, and
remova from weding fal the McDonnell Douglas test; and that her retdiaion cdlams fail for lack of
causation in that her supervisors were never aware of her 1994 adminigrative charge of discrimination.

In response to EMD’ s motion for summary judgment, Santelli apparently concedes most of her
cams. Her brief respondsto one of EMD’ s arguments regarding her aleged exhaugtion of adminigrative

remedies and argues that her sex discrimination cdlams of transfer, work assgnment, and remova from
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welding have raised genuine issues of materid fact. Nothing is clearly stated regarding her other sex
discrimination clams (training and testing), and not a word is offered in support of her retdiation clam.
Santelli bearsthe burden of showing genuineissues of materid fact on al her clams, and her falureto press
these dlamsin her response brief isfad to them.

She does not concede, however, what she now calls the “key issues’ in her lawsuit: the
discriminatory transfer to Department 7021, Supervisor Roberts assgnment of Santdlli tothedifficult B-29
work, and Santdli’ sremovd fromthe W51 welding classfication. Shearguesthat thesecdamswereraised
in her EEOC charge and that they condtitute disparate treatment because she is awoman.

Exhaustion of Administrative Remedies

EMD argues that Santeli’'s 1994 adminidrative charge was limited to training, testing, and
placement of weldersin 1993 and 1994. EMD therefore invitesthis Court to bar Santdlli’ s clam that she
wes treated differently in the terms and conditions of her employment because of her sex. Given that
Santdlli is pressing only her sex discrimination clams regarding the transfer, work assgnment and removal
from welding, we need not decide whether she exhausted her adminidrative remedies on the training and
testing sex discrimination clams. Her remaining sex discrimination clams, however, are not barred by a
fallure to exhaust adminidtrative remedies.

Santelli can sue under Title VII for those clams that were included in her adminigtrative charge.
Cheek v. Western & Southern Life Insurance Co., 31 F.3d 497, 501 (7th Cir. 1994). The law
recognizesthat these forms are often filed out by laypersons without the assi stance of expert legal counsdl.
Accordingly, Santdlli need not dlege each and every fact that combines to form the bass of eechdamin

her complaint. Id. She may dso pursue dams based upon assertions not included in the adminigrative
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charge, aslong asthey are “like or reasonably related to the alegations of the charge and grow[ ] out of
suchdlegations.” Jenkinsv. Blue Cross Mutual Hospital Insurance, Inc., 538 F.2d 164, 167 (7th Cir.

1976) (en banc) (quoted in Cheek, 31 F.3d at 500). The test of Jenkins “is satisfied if there is a
reasonable relationship between the dlegationsin the charge and the damsin the complaint, and the clam

in the complaint can reasonably be expected to grow out of the EEOC investigation of the dlegations in
the charge.” Cheek, 31 F.3d at 500.

Santelli claimed in her 1994 charge that certain supervisors (Hinson, Edwards, Ivanov and others)
told her that she would never be awelder because of her sex. She believed that they were frusirating her
attempts to qudify for awelding postion because of her sex, specificadly by requiring her to test while
alowing male welders to work without passing the test and by fasfying the test results to show that she
faled. Shedso dated that she had been treated differently than other smilarly Stuated maewelders. Her
charge therefore could serve as the necessary condition precedent to her training and testing clams. But
we have decided that those claims have been conceded by Santelli. Her surviving claims about October
1995 actions might be “reasonably related” to her 1994 charge given that she dleges that at both times
EMD sought to deprive her of aweding job, ether by denying her entry or manufacturing her demotion.
However, her surviving dlaims cannot meet the second hdf of the Cheek test; one would not reasonably
expect an investigation of the 1995 events to grow out of an investigation of a charge made in 1994.
Cheek, 31 F.3d at 500.

EMD aso assartsthat Santelli’s 1995 charge relates only to retdiatory removad from a welding
position in October 1995. We disagree. Santelli claimed in her 1995 charge that after she had qualified

as awelder EMD placed her in welding duties which were very demanding as part of acampaign to force
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her to give up welding. Santelli did not check the box marked “ Sex,” but the Seventh Circuit has alowed
plantffsto raiseclamsinfederd court, even thoughthey did not check dl of the appropriate boxeson their
EEOC chargeforms, so long asthefactud narrative on the charge form refersto the type of discrimination
later raised in the litigation. 1n Jenkins, ablack woman filed an EEOC charge on which she had checked
“Race or Color,” but not “Sex,” 538 F.2d at 168-69. She subsequently sued for race and sex
discrimination. The en banc court held that she could pursue her dlaims of sex discrimination, given that
her remarks on theform had included the statement that asupervisor had “ accused [her] of being theleader
of thegirlsonthefloor.” Id. at 167. Seealso E.E.O.C. v. World's Finest Chocolate, Inc., 701 F. Supp.
637, 640 (N.D. Ill. 1988) (noting that dthough only the “Race’ box was checked, the remarks on the
charge form implied “ discrimination againgt both women and blacks as two separate classes.”).

Santelli’ s remaning dams satisy the requirements of Jenkinsinthat in her October 1995 charge,
shereferred at least indirectly to her remova from Department 7013 and directly referenced her assignment
to B-29s and her later remova from welding. She aso made the statement that part of the basis for
bdieving the law had been violated wasthat “I am the only femadein theweding postion.” Theseremarks
madeit reasonably clear that shewasnot dleging just retdiation but also sex discrimination.® Accordingly,
she has exhausted her administrative remedies with regards to those claims that she continuesto press.

Discriminatory Transfer into Department 7021

®> EMD argues that this Court previoudy viewed the scope of Santelli’s 1994 and 1995 charges
more narrowly. See August 13, 1999 Memorandum Opinion and Order. However, that decison
merely denied Santdlli’s motion to compe documents relating to the recall of welders from 1991 to
1993, as her charges only dleged discrimination from November 1993 onwards. We did not address
whether she exhausted her adminigtrative remedies.
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The first preserved claim pressed by Santelli in response to EMD’s motion is that EMD
discriminated againgt her by moving her out of Department 7013 into Department 7021. Santdlli has no
direct evidence that the October 1995 RIF was discriminatory, so she must proceed under the indirect
method. With regards to the prima facie case, no one disputes that she belongsto a protected class. She
must show that she was meeting EMD’ slegitimate expectations, that she suffered an adverse employment
action, and that amilarly Stuated maes were treated more favorably. Oest v. Illinois Department of
Corrections, 240 F.3d 605, 612 (7th Cir. 2001).

Santdli worked for eight monthsasaW51 welder in Department 7013 with no complaint by EMD.
The company even ddliberated about her difficulties with the podition and then explicitly alowed her to
work for another x months even though she could not lift the 65-pound coil of welding wire. Santelli was
meeting EMD’ s legitimate expectations in Department 7013.

With regards to the adverse employment action eement, EMD points out that Santdlli’ s transfer
from Department 7013 to Department 7021 did not include demation from the W51 welding code, nor
any decreasein pay or benefits. However, “[o]ne does not have to be an employment expert to know that
an employer can make an employee’ sjob undesirable or even unbearable without money or benefits ever
entering into the picture.” Collins v. Illinois, 830 F.2d 692, 703 (7th Cir. 1987). The McDonnell
Douglasframework must be gpplied flexibly, Flores v. Preferred Technical Group, 182 F.3d 512, 515
(7th Cir. 1999), and this Court finds that transfer to the most difficult welding work at the plant can
condtitute an adverse employment action.

Santdlli hasprovided evidencefromwhich ajury could concludethat smilarly Stuated maewelders

were treated more favorably inthe RIF. Specificaly, Santelli has noted that no less than seven W51 mde
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welders in Department 7013 with less seniority than she had accrued were apparently not reduced out
of Department 7013. Accordingly, she has met her burden of showing a primafacie case.

EMD proffers a legitimate, non-discriminatory reason for Santdlli’s transfer, claming that the
reduction out of Department 7013 followed standard, nondiscriminatory policy based on the plant-wide
seniority of workers within Department 7013. As demonstrated above, Santelli hotly contests this issue
and raises questions about the nature and scope of EMD poalicies with regards to RIFs and employee
transfers. However, EMD’ s burden is merdly one of production and it has met its burden.

Santelli bears the burden at the third and final stage of McDonnell Douglas of providing evidence
from which a reasonable jury could conclude that EMD’s articulation of palicy is merely a pretext for
intentiond discrimination. Her argument isthat the“RIF wasasham.” She points out several reasonsto
doubt EMD’ s articulation of its palicy, including the fact that Santelli was transferred despite being senior
to other W51 welders, as well as the satements by Plant Superintendent Danny Legan that department
supervisors are empowered to run their departments as they see fit, including who works where and on
what.

The Court finds that this same evidence would permit atrier of fact reasonably toinfer that EMD’s
explanation for Santd|i’ stransfer isapretext for intentiond discrimination. “In gopropriate circumstances,
the trier of fact can reasonably infer from the fa gty of the explanation that the employer is dissembling to
cover up adiscriminatory purpose” Reeves, 530 U.S. a 147 (noting the “generd principle of evidence
law that the factfinder is entitled to consder a party’s dishonesty about a materid fact as *affirmative
evidence of guilt.””) (quoting Wright v. West, 505 U.S. 277, 296 (1992)).

Santeli has produced a prima facie case and shown pretext sufficient to preclude summary
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judgment on the transfer clam. We note, however, that atrier of fact is not compelled as amatter of law
to find for ether party at this sdage. “Certainly there will be instances where, dthough the plaintiff has
established aprimafacie case and set forth sufficient evidence to rgect the defendant's explanation, no
rational factfinder could concludethat the action wasdiscriminatory.” Reeves, 530 U.S. at 148. Thiscase,
however, is not one of those instances. Summary judgment is denied on the trandfer clam.
Discriminatory Work Assignment

Santdli also clams that Tony Roberts forced her to weld B-29 crankcases in Department 7021
because sheisawoman. When she protested and requested a transfer, Roberts dlegedly stated to her,
“Y ou don’'t want me to discriminate, do you?’ and “Y ou want to be treated equdly, don’'t you?’ These
statements made by the decisonmaker a the time of the dlegedly discriminatory action are ambiguous on
their face. A rationd trier of fact reasonably could find from those statements that Roberts was motivated
by hodtility to femde welders, dthough it is by no means an easy cal. However, ajury’s deliberation of
these ddlicate questions of motive and intent, regardless of their ultimate answer, will be a more reliable
guideline than this Court’ s review of the dry papers submitted thusfar, particularly given that ajury will be
able to examine Roberts demeanor and gauge his veracity when he attempts to explain or deny those
words at trial.
Discriminatory Removal from Welding

Santdli dams that removing her from the W51 classification under the Red 618 procedure was
intentiondl discrimination againgt her because sheisawoman. Without direct evidence, she must proceed
under the indirect method, where again no one disputes that she is a member of protected class. In this

instance, she need not argue that remova from the W51 code was an adverse employment action.
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However, Santelli must gill show that shewasmeeting EM D’ slegitimate empl oyment expectations
and that amilarly stuated mae welders were treated differently. EMD claims that Santelli could not
perform the necessary tasks of the B-29 work in Department 7021. Santelli stated at her deposition that
the lifting was “guy’swork” and that she relied on the mae welders to help her with those duties. EMD
has as0 shown that Santelli could not lift the “ strongbacks,” nor could she use the power wrench to attach
the bolts, as her fingerswere too small. However, framing theissuethat narrowly istoo stingy astandard,
as Santdlli was removed from the W51 code, not just the B-29 work in Department 7021. And wethink
atrier of fact reasonably could infer two things from the eight monthsthat she worked in Department 7013
asaW51 welder without lifting the 65-point coil of welding wire: firgt, that meeting the requirementsof the
W51 code did not absolutely mandate the lifting of the coil, and second, that Santelli was otherwise
qudified to work as a W51 welder. Santelli clams that she had no problems with the welding of B-29
crankcases, and EMD doesnot disputethis. Accordingly, wefind that Santelli hasprovided evidencefrom
whichareasonablejury could conclude that she was mesting the legitimate expectations of her position as
aW>51 welder.

Santdli mugt also show that amilarly Stuated mae welders were treated more favorably. Santelli
pointsto Willie J. Irons, with a seniority date of March 30, 1966, as an example of a W51 welder who
received Red 618 sanctions in no less than four departments. EMD Admission 56. Santelli asserts that
this shows that Irons was moved from department to department while staying in the W51 code and was
not removed from welding dtogether on the first Red 618 as she was. Charles Reddus, with a seniority
date of February 5, 1974, was removed from Department 4151 with a Red 618 but alowed to work in

another department asaW5s1welder. EMD Admisson 67. Furthermore, Santdlli hasintroduced affidavits
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in response to the motion for summary judgment indicating that EMD routinely transferred welders
experiencing problemsto different assgnments rather than removing them from welding entirely. See Bdl,
Taylor, and Reason Affidavits, Plaintiff’s Resp. Br. Exh. 3-5.

EMD respondsby pointing to severa maewe derswho wereremoved fromwelding entirely under
the Red 618 procedure, including Joseph Medrano, Ivory Mayo, Herman Mangus, Dondd Gliege, and
James Ranceful. Some of the personnd records produced by EMD, however, actudly support Santdli’s
contention, in that Dondld Gliege received a Red 618 twice without being removed from welding. On
Augus 30, 1993, hetransferred to Department 6172 asa\W52 and on September 5, 1993, hetransferred

to Department 7013 asaW51. Defendant’ s Counter-Statement of Undisputed FactsExh. A at D 01794.

EMD aso citesto Lindale v. Tokheim Corp., 145 F.3d 953 (1998), as authority that requires
summary judgment in itsfavor. In Lindale, the plaintiff was hired as a mechanicd engineer in the lowest
grade (ME ). Her husband had nearly identicad qudifications, but was hired into a higher grade of
mechanica engineer (ME I1). After 22 months the plaintiff was never promoted. As the court andyzed
the plantiff’s comparative evidence thiswas dl she had. 1d. a 957. But the court held that plaintiff’'s
husband wasnot amilarly situated to her and it noted that other undisputed evidence showed that “[a] nother
male ME | had to wait 30 months to be promoted, and no other males were promoted in fewer than 23
months.” 1d. The court concluded that plaintiff’ s“weak” and“sparse’ evidence could not by itsalf support
an inference of discrimination. 1d.

In this case, by contrast, Santelli has produced evidence showing that W51 welders were given

a Red 618 but nonetheless dlowed to remain as welders. EMD has responded with evidence that
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numerous mae welders were removed from welding with aRed 618. We bdlieve ajury could conclude
that these persons were smilarly Stuated to Santelli. Thus Lindale does not control the outcome here.

EMD’ srdiance on Bushv. Commonwealth Edison Co., 990 F.2d 928, 932 (7th Cir. 1993) is
likewise unavailing. There, a perennidly absent black employee attempted to rely on evidencethat white
employees were not discharged for smilar conduct. The court noted that “[w]hen aworker gives ample
cause for discharge, as Bush did, his effort to defeat summary judgment by pointing to worse workers of
adifferent race who were not fired iseasly parried by pointing to instances of better workersof adifferent
race who were a0 fired or worse workers of the plaintiff’ s race who were retained.” |d. EMD argues
that the sameistrue here, asthere were male welderswho were, like Santelli, removed fromwelding. But
this case is different from Bush in that there it was unquestioned that the plaintiff had done things that
objectively gave rise to a legitimate cause for the employer’s actions; here Santelli is attacking the
employer’s clam that receipt of a Red 618 actually provided a basis for the employer’s actions. In
addition, sheischadlenging theunderlying basisfor the Red 618. Under the circumstances, her comparative
evidenceis, unlikein Bush, sufficient to permit ajury to conclude that she was discriminated against based
on her sex.

EMD assarts that its legitimate, non-discriminatory reason for removing Santdlli from welding was
that she was not quaified. EMD cites Roberts as saying that Santdlli told him that she couldn’t do thejob.
Santelli denied thisin her 1995 charge, aswell asin her briefsbeforethis Court. Just aswith thelegitimate
expectations dement of her primafacie case, however, this Court findsthat atrier of fact could reasonably
infer from her eight months of Department 7013 W51 work that Santelli was qudified as a W51 welder.

Accordingly, it could bereasonably inferred that citing alleged deficienciesin her B-29 work in Department
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7021 as a judtification to remove her from the W51 code entirely is merdy a pretext for intentiond
discrimination. Summary judgment on the removd dam is denied.
Conclusion

The motion for summary judgment [99] is granted in part and denied in part. Summary judgment
is granted on Santdlli’s sex discrimination clams relating to testing and training, as well as her retdiation
dam, as Santdli has falled to contest EMD’s arguments. Summary judgment is denied as to Santdlli’s
dam that the transfer, work assgnment, and remova from welding in October 1995 congtituted sex
discrimination. The caseis st for trial on September 4, 2001 at 10:00 am. Thefind pretria order isdue

Jduly 6, 2001. The caseisset for afinal pretriad conference on July 26, 2001 at 3:00 p.m.

Dated: March 29, 2001

MATTHEW F. KENNELLY
United States Didtrict Judge
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